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QUESTIONS PRESENTED FOR REVIEW 


1. Whether once a petitioner comes forward with affi- 
davits, in a 28 USC 82255 proceeding, that support his allegations 
of prosecutorial misconduct in exerting coercive influence over a 
co-defendant, via threats and promises, into not testifying in 
petitioner's behalf, the district court may deny relief without 
holding an evidentiary hearing and not violate the petitioner's 
basic right to due process of law as mandated by the Fifth Amend- 
ment? 

2. Whether under the totality of circumstances advanced 
below it was a denial of due process of law to deny, without 2 


hearing, the petitioner's allegations that the lower court did not 
conduct an on-the-record inquiry as to the conflict of interest 
genersted by counsel, from the same firn, representing petitioner 
and the co-defendant; especially when in petitioner's pre-trial 
motion for severance his attorney relied upon the ground that the 
cq-defendant would offer testimony to exonerate the petitioner? 


PRELIMINARY STATEMENT 
LT tneetnth.smatiimmomnacte 
The petitioner, Victor Panica, moved pro se on or about 


August 1, 1975, on Motion To Vacate Sentence pursuant to 28 USC 
82255. The Government's response in cpposition was submittal on 
February 10, 1976, and the petitioner traversed thereto on February 
20, 1976. The lower court denies the petitioner's motion on March 
17, 1976. 

Timely Notice Of Appeal was duly submitted along with 
filing fee thereto. Docketing fee was sent to this Court —. or 
about April 13, 1976, The certified record on appeal was docketed 
on or about June 6, 1976, 


the petitioner, Victor Panica, was indicted on March 17, 
1972) along with Tumothers who were charged as comdefendante, vis., 
Albert Pierro, Nicholas Christophe, and Frank DeSimone... The indict- 
ment, No. 72 Cr. 313, contained two counts alleging a violation of 
se Controlled Substance Act of 1970. Pasion, the petitioner herein, 


was convicted on May 2, 1972, on both counts; DeSimone was acquitted 
by the trial cours (Gagliardi, J.) at the end of the Government's 
case. Pierro and Christophe were thereafter tried together without 
a jury and both were found guilty (Pierro had previously entered a 
plea of guilty but was allowed to withdraw his plea). The petitioner 
was subsequently sentenced to a jail term of 20 years, and this 
Court affirmed on direct appeal (United 2iates V. Christophe, 470 
F.2d 865, cert. den. ll U.S. 964 (1972)). 


On March 25, 197), the petitioner filed a motion for a 
new trial pursuant to Rule 33 of the Federal Rules of Criminal 
Procedure on the basis of "newly discovered evidence", he also 
sought to vacate his conviction via 28 USC 82255. Said motion was 
submitted by his attorney, Stanley M. Meyer. Two supporting affi- 


dxvites were appended to the motion. One was an unsworn statement 


of a federal employee from the then Federal House of Detention at 
West Street. The latter stated that while Ghristophe was lodged 
at the House of Detention, the employee came upon Christophe cry- 
ing in his cell and inquired es to what was wrong. Christophe 
replied that "if he had testified at the trial of Panica, Panica 
would not be in jail today." And further, that "the United States 
Attorney had told him (Christophe) that if he took the witness 
stand to clear Panica, he, the United States Attorney, would prose- 
cute him for bank robberies." 


The second affidavit was from petitioner's convicted co- 
defendant, Pierro, and stated that prior to either of the two 


== 


trials he overheard convers?tione between the petitioner and 
Christophe in which Christi.» 1d the petitioner that “when the 
proper time arrived he would ,.\% the witness stand and exonerate 
(him) from any guilt." Pierro al.io stated, in his sworn affidavit, 
that Christophe had personally told him, “outside of Panica's 
hearing range that he (Christophe) would do anything Mr. Higgins 
(The Assistant United States Attorney then in charge of the case) 
told him so long as Mr. Higgins promised him that he would be 
allowed to visit. his sick daughter." Pierro further swore that he 
remained sthent on the subject until this time because *~ feared 
reprisals from the United States Attorney's office. 


On November 25, 197, the lower court denied the motions 
in a memorandum opinion holding that the affidavits by the petitioner 
were not sufficient to warrant relief because they did not qualify 


as proper evidentiary material to support either motion in that 


the affidavits merely contained hearsay allegations which would not 
be admissible at a hearing, citing as authority D'Ercole V. United 
States, 361 F.2d 211 (2nd Cir. 1966). On May lk, 1975, this Court 


affirmed from the bench without « written opinion. 


The Instant Appeal And The Second Motion. 
On August 1, 1976 the petitioner submitted a second* 


petition under 26USC $2255 to which he appended three additional 
affidavits. The affidavits were from Stanley M. Meyer, the attorney 


who represented the petitioner on the first motion, and Meyer's 


investigator, Herman Race. These two affidavits identify the em- 
ployee at the Federal House of Detention as Henry McGowan, and 
State that Mr. McGowan was reluctant to give a signed statement 
because of his fear of Government reprisal. The third affidavit 
was from a lieutenant Carter, the lieutenant of guards at the 
Federal House of Detention, which reflected that Christophe told 
him that an Assistant United States Attorney was threatening him 
with prosecution for a number of bank robberies. And that "Mr. 
Christophe also stated that he was being pressured by Mr. Hicks 
(sic) (i.e., AUSA, Walter Higgins) to testify against a Mr. Gino 


(Gino Gallina, Esq., represented the petitioner at trial, and was 


then under Grand Jury investigation)..." 


Or March 17, 1976, the lower court denied relief. In so 
doing it adhered to its former opinion. (See appendix, p.7 ). 


ARGUMENT 
POINT I 


The petitioner is not unmindful of this Court's posi- 
tion in similar situations whose central theme evolves around 
affidavits, the cases are legion. Notwithstanding, the petitioner 
is hopeful that instead of this Court relying on its own plethora 
of case law to deny the petitioner relief that instead it rest its 
decision on that instrument that forms the very foundation of this 


Court's existence and power--the Constitution of the United States. 


"I take it to be a clear position that if a 
legislative act impugns a constitutional prin- 
ciple, the former must give way, and be rejec~ 
ted on the score of repugnance. I hold it to 

be a position equally clear and sound, that, 

in such case, it well be the duty of the court 
to. adhere to the constitution, and to declare 
t.< act null and void. The Constitution is the 
basis of legislative authority; it lies at the 
foundation of all law, and is a rule and com- 
mission by which both legislator and judges are 
to proceed. It is an important principle, which, 
in the discussion of questions of the present 
kind, ought never to be lost sight of, that the 
judiciary in this country is not subordinate, 
but a coordinate branch of the government." 


(Vanhorne's Lesse V. Dorrance, 2 Dallas 310; 
Fords V. Tulip Drive, 9 Ned. 19063 and Mikulick 
Ve Terrace, 60 Lin. 423) 


If, as noted above, legislative (and Congressional) acts 


must fall in the face of constitutional prerogative, it is, a fore 


tiori, with prosecutorial action that trespasses due process rights. 


oben 


For as the Supreme Court so cogently articulated 
"(t)he United States Attorney is the represen- 


tative not of an ordinary party to a controversy, 
but of a sovereignity whose obligation to govern 


impartially is as compelling as its obligation 
to govern at all; whose interest therefore, in a 


criminal prosecution is not that it shall win « 

case, but that justice shall be done." (United 

States V. Berger, 295 U.S. 78, 85 (1935)) 

In the case at bar the petitioner has submitted affidavits 

that raise serious constitutional questions as to the integrity of 
the proceedings at the trial level,i.e., the Asst. U.S. Atty. is 
accused of coercing a witness for the petitioner into not testify- 
ing for the petitioner, through a process of intimidation based on 
threats and promises. This issue is not resolved by the trial 
court's files and records, or by the district judge's personal 
knowledge or recollection, nor are the allegations in the motion 


and affidavits vague, conclusory or palpably incredible. (See Coke, 
Giglio V. United States, 405 U.S. 150, 31 LeBd.2d 104, 92 S.Ct. 763 
(1972)). Notwithstanding, the court below denied relief without 
conducting an evidentiary hearing into the merits of the petition, 
deeming the affidavits to contain "hearsay allegations." ‘Thus the 


petitioner has twice been denied a corrective judicial process to 
his claim of violation of his constitutional guarantees. (But see 
and cf., Case V. Nebraska, 381 U.S. __..» ly L.Ed.2d 422, 85 S.ct. 
1486 (1965) and Young V. Ragen, 337 U.S. 235, 69 S.Ct. 1073, 93 Le 
Ed. 1333 (1949)). 


The fact that this is a second motion relitigating the 
same issue as the first motion is irrelevant. The Supreme Court, 
in Sanders V. United States, 373 U.S. 1, 10 L.ED.2d 148, 83 S.Ct. 
1068 (1963), discussed the effec »f successive motions under 28 
USC 82255 at length. There the petitioner's first motion was de- 
nied as purely conclusory and unsupported by factual assertions, 
and his second motion was denied because the assertions therein 
could have been made in the first motion. Reversing the judgment 
affirming the denial of the second motion, the Supreme Court 
ruled that 82255 was enacted to provide in the sentencing court 
a@ remedy exactly commensurate with that previously available to 
&@ prisoner via habeas corpus, and that the fifth paragraph of 28 
USC 82255 cannot be read literally, and mst be deemed the material 
equivalent of what is now 28 USC 822i(a). Consequently, the Court 
said, controlling weight may be given to e denial of a prior appli- 


cation for federal habeas corpus or 82255 relief only if (1) the 


Same ground presented in the subsequent application was determined 
adversely to the applicant on the prior application, (2) the prior 
determination was on the merits, and (3) the ends of justice would 
not be served by reaching the merits of the subsequent application, 
The Gourt added that the successive application need not be consi- 
dered if it is an abuse of the remedy--which the Government mst 
plead--and that the second motion should be denied without a hear= 
ing where it is conclusively shown, on the basis of the application, 
files, and records, to be without merit. Finally, the Court held 


that the second petition was improperly denied because the first 


petition was not denied on the merits. 


In the instant case the petitioner has twice sought a 
hearing in order to establish the legitimacy of his claim that 
the prosecutor was directly responsible for depriving him, the 
petitioner, of a valuable witness's testimony. Affidavits have 
been submitted that support the petitioner's alleg:tions. The 
records and files of the trial court do not conclusively show that 
the petitioner is not entitled to a hearing. Rather, and in truth, 
the records and files reflect that a pretrial motion had been made 
stating that the petitioner intended to use a co-defendant 


(Christophe) as a witness, and subsequent affidavits support this 


claim. Thus, iss. 1s were presented to the lower court of a factual 
nature that could have only been resolved upon an evidentiary 
hearing. Twice hearings have been denied. 


The petitioner respectfully submits that the issues in- 
volved herein fall outside the pale of the average controversy 
that is generally presented to this Court. As such, the Consti- 
tution of the United States should be the instrument utilised to 
gauge the validity of the petitioner's claims. Being a case of 
first impression resort to present controlling decisional law 
would be inconsistent with the requirements of due process. 
Therefore, a hearing should be ordered. 


POINT II 


IN LIGHT OF THE PETITIONER'S PRE-TRIAL 
MOTION, THE LOWER COURT'S FAT TO 
CONDUCT AN ON-THE@-RECORD INQUIRY AS TO 
CONFLICT OF IN COUPLED WITH THE 
FALUURE TO SANE EVIDENTIARY HEARING, 
WAS A DENIAL OF DUE PROCESS OF law 


Prior to trial petitioner's counsel submitted a motion 
for severance because he had been assured by his law partner that 
Co=defendant Christophe (who was represented by the petitioner's 
law partner), after severance, would be available as a witness 
for the petitioner. Shortly after the submission of the timely 
motion for severance Christophe was exposed to the pernicious tac- 
tics of the AUSA, Walter J. Higgins, which included but were not 
limited to threzts of prosecution for bank robbery charges and 
promises of allowing him, Christophe, to visit his sick daughter 
if he would not testify on behalf of the petitioner, 


The petitioner's entire defense depended upon the testi- 
mory of Christophe. Unhappily, the machinations of the prosecutor 
deprived the witnness of his free choice to go forward and testify 
to the truth as well as generating a conflict of interest. 


While the normal situation wherein a conflict of interest 
wili arise generally emanates from a case where one attorney represents 
opposing interests the same injury can accrue from a Setting where, 
as here, both attorneys were from the same law firm and both attor- 


neys were privy to the happenings of their respective clients, This 


is clearly evident by the affidavit in support of the motion sub=- 
mitted by the petitioner's trial attorney. 


The petitioner respectfully submits that under the fact 
pattern delineated in his moving papers, and the present appeal, it 
was incumbent upon ‘he trial court to determine whether or not a 
conflict of interest existed. And that its failure to do so is 

®.ee8 dangerous laxity on the part of the trial 

judge in the discharge of his duty to preserve 

the fundamental rights of an accused." ¥Glasser 

Ve United States, 315 U.S. 60, 72 (1942) 
CONCLUSION 

It is respectfully submitted that the order appealed 
from should be reversed with directions that a hearing be had as 


to the merits of the petitioner's motion. 


Respec y submitted, 


‘ty, Vanttty 
Victor Panica 
Petitioner-Appellant, pro se 


PO Box PMB #71,678 
Atlanta, Georgia 30315 
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STATE OF GEORGIA 
COUNTY OF FULTON 


te 
VICTOR PANICA, after being duly by law sworn, deposes 
and says: that on this 23rd day of Septemben 1976, he submitted 
copies of the instant brief to the Parole Officer named below for 
the purpose of mailing same to the United States Attorney for the 
Southern District of New York, New York State. All of which should 
constitute sufficient proof of service. 


Yours etc., 


Victor Panica #71678 : 
Ape (Pane 
Sworn to before me this 
23rd day of September 1976. 


Parole Officer: Authorized by the 
July 2, 1955 to Administer Oxths (18 U.8.6, 


4004). 
SEP 23 1976 


———— 
: VICTOR PANICA  ididc.. 
LAs 


ss on 


TLIT | 


Ra) 
| >| of 
TTT 


Wee 
| Lfaef2s 
a 
oe 
4 
ewer 
eR 
I 


LT TTR: tHe eens. 
cence tinintatceae :+ acattaiy 


omen  maienemaeshederestome ted: tieementnsit sunt tn was oe 

; ri : 9 . 

FPDP. bleh deb bob bob 04 bo OO & $3.4 64. aay ue CS fee 
~ i A ‘ ae le} ie As 


Ae ot 
om. 


eA. t DO *.O.0.8 851 be eee 4 5 4.4 4.4.9 7 


& « 


a. 


a iH : * 
a } 
ceca tm a, cn cesta: ie CC Cll CCC (Cl CQ ACC LG AAT LL NL A AMAL 


Deft. Christophe- signed and executed waiver of trial by jury this date. 
a submitted. Sentence decesion reserved 


me antes emma matin 


trial begun before Gaglierdi, J. as to defts, DE SIMONE and PATCS. | 


;-21-72| N. Christohpe-Hearing on motion to supress began pane RNA 


bi OFF « enema ene oe 


Cd | oe OA Mb we Felele Ma ) 
— 


pphe-Hearing continued and concluded. -Decision reserved. Nie: 


_ken2 st VOLS 


me brane 


Def! 


oi 
' 


ARE 
y % Ore v.08) 


Go) = oi. o eon 
5-212 Jury trial-Continued and conc uded-Jur 
ye rr 8. Orda sat -~Deft. aRANnaoc ‘1 L 
§.-Sentence 6-19-72 a% 9:30 A.M. 

48 to deit. FYanice on 


bd ow 


° 
. mei 


apps sentene 
SEO. UUs | 


te ot lb 


mene . ee ee 
wy. = t. of Walter. J. mponition to 
e a 3 an ordo} oxi ng 3 Shares o1, 


ele 5 


il cn aa i i ly le cama 


eae 

a 5-25-72Albert P 

/e=20=72) Vv. eoes ctor Panica - Be notice of record on appe I to : 
hc gment and conviction Btty fop deft eft Jay Goldberde._ sient 


LOLI OL a ee 


Judgnont( Atta present)2nd Of onder woe deth. aly ror” 
eo Bl 


o_cotanashe_ ade. ta_th a ee Sannin on Sneeoaete.ot 
erase te — representative for imprisonvent for s period oaaTha deft ia_commiiiad ta the_cmatnas se ; a 
es . — “ern oncurrently with each other. Purseant t” 


A on gested. Rese’ fer 
eo t. ag diacd',- + 


fs 


> 
+ 
~~ 
q { 4 


(= 


at 


deft is committed to the o i ee 
tor a period of SE BECPATEAR 


 £ Ss 


Omg « : 
mailed aekion )( se 


linen te 


; RPE 
£ ABS |: GameSRORUS! PAAGd Gates nctloe of upped alana copy.” Fe eiy 


i 
i A wow, ' “2 > » 
Victor _Panica-filed affvt. and order that this Court recomands vo 1 


Gen. of the U.S. that the deft be I t the Fed. Det. Hdqrts._ 
el West. St. WN. Y. Gagli ardi es 


o4h% : 4 


to the 


ze /parat aa 
m/n) 


Pi oa-¥I1 ed notice that th the oe ee Saeed on. appea al ha has b b e 
aoe ified and transmitted to oe se nea = ae 


a l2— ) (Pierro, F Filed erro, Filed affdvt, and defts notic notice of motion for anon of motion for an orde r ex permitting de! ft “sare vitibew 
HI ie rirssiteineaniniiemasiensinahaniieieniaittioaatiatietiicelscuiesicisciille 


+ 


bad 


ae 


et 
« 


Pierro-Filed true_c: Judgment of the Supreme Court of the U.S. 
aesa-Filed_Feae_sony aT ment, ok Se betee tition denied, ip 


Panica> Filed true copy of Judgment of the Supreme Court of th 
det goad then at af judgment of the, Supane, Comet of che Wai. — 


licholas Christophe Filed affidavit and notice of motion puxsuant to 
_Bule 35, for reduction of sentence... 


F273. eae Camiea. Tel Gansinen! fo We Doveation Wighre ? 


t 


|| 


ey 


“ALBERT FIERRO; Filed NOTICE OF MOTION and supporting AFFIDAVIT fT and 7. 
g such ot elief the Court ~~, 


may deem jas and peal Es, Reseived from: James M, LaRossa, attor- 
or the defendant Avenue, New Yor eke JOT. 
: foe 


ALBERTO PIE mio FIERKO: Piled MENORANDUM by Judge Cagliardi on m ae 


sentence. from the: e defendant, Havin idered all _ 
rmation “eo elevant _to sentenc ne the Court conc ies thet ene 
rar coat sentence is correst. tion denied. GACLIARDI, J. 


§| NIGHOLAS AS CHRISTOPHE: Filed AMENDED JUDGMENT, Court amends ita eo 
judgment of June 20-1972 to the exte setent indicated. The deferdant 


‘z 
ied ie’ the custody of the Attorney General, or his « anareat , 
representative, for _a period of im ARS on cot; { 
vi 


prisonment of 
of count =} and. to run_c vith ea reuant to |: 
the p ovi ons of Section Bal ° title? Pate Se _ “ : eee ang had 
s placed on Sacetat Pas Parole for a a period oF | of THREE to corn 


mence upon e expt tation o! ion of confinement, The Court recommend 3 that a3 sd oe 
arole at such time as tl act 


defends becoue eligible for p 5°, 
E ¥arole le ma = termine, pur pur Frsuant to Section to Section 4208(a)(2) of T: 
lh 


- * * - ew ’ ow . 
coniettentnetitatiie: ate Sct 


Perth tion to daft's motions for a pew trial ote Br. 


5/27 Tk led Govt's mmo of law in suppor port of EIkavt in oppucizivs. 


ae! 


a ne ee ee Eee ene oy 
10/15/74 | Filed deft. Pierro's notice of motion and affdvt. rei return 
property, ame sen en ret; 10 yw Shae 
1425/78 piled OPIN{ON #IMMES=.,.The motion fora a isinl ix aks 
lacking in support, being based upon the same effdyta. y 
For the reasons stated, Panica's moti: tated, Panica's motions are denied. Y 


Gagliardi,J. mailed notices. oe 


(2/9774 | Filed OPINION #41545-...deft. Albert Pierro’s motion for” | Ts potion For a 
reduction of sentence is denied. Gag jardi, Je mn J. mn nae ae 


i a en ee ee 
iad Gace Ta ative ta ceapanae te dette mation fae seeing 4 
se MCA OE IN OR ssn 


demen ieee) anda 
erved by air-mail ing 3 copie: a 
udgment ke the ii.8. Maxahal_atErovidenpe., Raedetahire.—— “ 


ictthinaisilingamalpthinsatinctionijeiamnalstieite 
deft. Victor Panica s_ no , OF; Pity Ts 


se 


ALBERT PIERRO; Filed NOTIC 


or _a reduction of sent er relief the Court, | 


3 y i u we om 
ney for the mre (522 Fit _ Wey ets 36] = 


sche HE. vA. 


\' tor_Panica-Filed defts notice of motion foran order r tha_ sentenca_ 
with memo. endorsed attached, ##thccordingly, thevarrian is denied, __ 
___...(seo_memo_in file) So. Orderod Gagliardi,J, Ca 


226273 [ALBERTO PYERRO; Filed MEMORANDUM by Judge”Gagliardi “ow woeton~fox—. | 
i. __.__| reduction _of sentence from. the defendant, Having reconsidered all 
4, in ormation relevant to  sattond tee the Court concludes thee tha ay 


j_.-loriginal sentence is correst. Motion denied. GAGLIARDI, J. 


2=20-73|NICTOLAS CiRISTOPIE; File 
7 udgment of June 20, 1972 
ti in_cornitted to the custod 


— ee A el ht 
' 


2, er, P 
£ the defendant ~~ 


* 


257i —| Fated deft ¥. panica- filed Rotiee of totica Feta tetas” 


P/sh__| Filed Corbis effave voy cppsoitica to doft's cations for a nos’ trial oto, 
Ti Cd Usvt'6 HA OF Tew in ouppert “of ¢5zavt-in oppouiticn,———--——— 
. aon, nolc Rttoconnie domed. mowonrnet a 


© he, ee eens ee 2 eens 


property, amend sentence, ret: 10/22/74. 
7 
1/25/7) Filed OPINION # 4i85-.,.The motion for a new trial_is equally 


| lacking in support, being based upon the same affdvts. ___—s, 
Ba dine For the reasons stated, Panica's motions are denied. 
ye Gagliardi,J, mailed notices, _- 


275774_| Filed opinion. #41545- 0. deft. Albert Picrro's mots on fox ~~ 


(13/74 | Filed deft. Pierro's notice of motion and affdvt, re: return & 


SR Atl Ae Le aN: hl Aenean 


ed 


reduction of sentence is dented. Gaglinrd!, J. | op ee ee 


Ot nn wert. oo 


2/1.8/74| Filed Govt.'s_affdvt. in cesponuc to defies. motion fou... 7 
Sea PO | a Tia an ae mace a WM canara Mer OMA yeh ne aongER Ce ene 
¢/19/74| Filed copy of. judgment (for_doft. il.-Chrictople .) and macshal'a. 
anne LEUEN,..BOKNEI by alremail ing. 3 ccpies_of.this asended .._... | 
————judgment to the U.S. Marshal at Providence, Rhede Island, 


27207 7a Filed deft. Victor Parica's notes of motion rai _seareh, for papcrs cre, 


Warn ett ct nen ee +0: 


eae te te mo ae A Ae SS Ns mR RR et 
See mite mt A A OCC Ot Ct NCCT: I ULL CON te NE te ee ie te eS et te NN AN NN te tN Set nt tt ti 
vate 


ea = b op supreme pesotgremniennsienein miter, ar tonne 
*. @. 109 Criminal @ Bankruptey Contiauation Bbeet 


PAGE #6 cto JUDGE GAGLIALK Uv». 


PROCEEDINGS 


ed def ictor Panica's notice of appeal from order of 11/25/74 
den ing motion for new trial. Mad ee notices. 
davit of defendant, dated n repl eee 
answer a davits of the U.S, Govt. _° 


* A A a tt 


§Agn “Sedan ree 8%... 8 . oa as * - . o_o 
15 CIV. 5697 BELL, TOMMIE L. VS UNITED STATES OF ayiage, 
a * « . : “ “ ae ad 


75-5898 Judge Gagliardi Victor Panica -vs- United States of America 75-5898 


| PROCEEDINGS 


as rime a ee 


(11-21-75 Filed motion to vacate sentence. 
G Filed Order that the petttioner is permitted to proceed in forma 
aay pauperis withont prepayment of fees, Pierce, J. 
11-21-75(3) Filed notice of referreal of action to Judge Gagliardi.. . 
(02-10-76 | 4 Filed Affdvt of Thomas M.Fortuin for Respondent in opposition to motion of pet~ 
| 


ama 


itioner proceeding pro-se for a hearing . 
Filed Respondent's affdvt in opposition to motion to vacate sentence, 
Filed OPINION#@44090.In light of foregoing,and for other reasons stated in de« 


cision of 11/25/74,supra,the application is denied.So Ordered, Cagliardi,J 
(mn}pro se) 


| 
02-25-76 | 5 
1903-18-76 | 6 

05-20-76 7 Filed petitioner's notice of appeal from order of Judge Gagliardi dismissing his 


motion to vacate sentence on March 17-76. Pro Se Clerk mailed copies to: Victor 
Panica at Box PMB, Atlanta, Ga. and U.S. Attorney for the Southern district of 


New York. Sg ( } 
ft fed NevrreaecAvache ow ALP™ ~/ entd/'r Trans mr museny. 


ihony J. 
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wv York, N 
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.sAATES DISTRICT COURT 


JJTHERN DISTRICT OF NEW YORK 


VICTOR PANICA, 


Petitioner 
75 Civ. 5§98 
: MEMORANDUM DECISION 
UNITED STATES OF AMERICA, 


Respondent. 


This is an application for a writ of habeas corpus pursuant 
to 28 U.S.C. § 2255. 

Essentially, the petitioner is attempting to reassert and 
relitigate issues which have been decided adversely to him by 
this Court in a previous motion for a new trial and petition for 
a writ of habcas corpus. United States v. Panica, 72 Cr. 313 
(S.D.N.¥., memorandum decision, November 25, 1974, not reported), 
aff'd without opinion, 516 F. 2d 897. : 

As this Court stated in the oveabae 25, 1974 opinion, affidavits 
aii titioas hearsay allegations that a co-defendant was coerced to 
testify or not to testify by the government attorney are insuffi- 
cient to sustain a habeas corpus application. D'Ercole v. United 
States, 361 F. 2d 211, 212 (2d Cir. 1966); United States v. Pisciotta, 


199 F.2d 603, 607 (2d Cir. 1952). 


* 


» 


In light of the foregoing, and for the other reasons stated 


in the decision of November 25, 1974, supra, the application is 


dented. 


So Ordered. 


. 


‘ Dated: New York, New York 
March 17, 1976. 


